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DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1847
M chael A. SPERLI NG

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 19 January 1970, an Exam ner of the United
States Coast CGuard at New York, N.Y., revoked Appellant's seaman's
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a cadet engineer on
board SS AMERI CAN CHARGER under authority of the docunent above
captioned, on 12 August 1968, Appellant wongfully had in his
possession aboard the vessel, at Norfolk Va., a quantity of
marijuana, to wit, fourteen cigarettes containing nmarijuana.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of several Bureau of Custons enpl oyees.

I n defense, Appellant offered in evidence his own testinony,
limted to the question of the voluntary character of his act in
turning over to Custons officers fourteen cigarettes containing
mar i j uana.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking al
docunents issued to Appell ant.

FI NDI NGS OF FACT

On 12 August 1968, Appellant was serving as a cadet engi neer
on board SS AMERI CAN CHARGER and acting under authority of his
docunent while the ship was at Norfol k, Va. | adopt as findings of
fact those nunbered 1 through 21 nmade by the Examner in his
deci sion of 19 January 1970.



BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

(1) Appellant's constitutional rights wunder the Fifth
Amendnment were violated by the use of testinony of
officials of the Bureau of Custons;

(2) 46 CFR 137.03-3 (a), calling for mandatory orders of
revocati on when offenses involving narcotics are found
proved under R S. 4450, is unconstitutional; and

(3) Appellant's "character background” and "work record”
render an order of |ess than revocation appropriate.

APPEARANCE: Scribner, danstein & Klein, New York, N.Y., by Joel
C. danstein, Esq.

CPI NI ON
I

Appellant's first point is that his Fifth Arendnent right were
viol ated by the use of testinony of the Custons agents who seized
the marijuana. For this, Appellant relies on Mranda v Arizona
(1966), 384 U. S. 436. Appel l ant disagrees with ny dictum in
Deci sion on Appeal No. 1779, when | said that "...|l agree with the
Exam ner that these decisions [including Mranda] do not apply to
adm ni strative proceedi ngs."

Here | specifically hold that the rule of Mranda v Arizona
does not apply in these proceedi ngs because that rule prohibits the

use "in crimnal trials" of testinobny as to statenents or
adm ssions unlawfully obtained. 384 U S. 436, 461. A proceeding
under R S. 4450 and 46 CFR 137 is not a crimnal trial. | am not

aware of any court decision holding that any statenents obtained in
violation of the "Mranda®" rule are not admssible in any
proceedi ngs which are not crimnal proceedings. | agree with the
Nat i onal Labor Relations Board which said, in WIlbur J.
Al li nghanm{ Mary Anne Bakeries), My 4, 1967, 164 NLRB No. 30, 21
Pi ke and Fischer Adm nistrative Law 2nd 377:

"Unfair |abor practice proceedi ngs before the board
are not crimnal proceedings..."

and denied the applicability of the rule in that case.
I
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Still on Appellant's first point, | recognize his statenent
that "The United States Suprenme Court has consistently held that
the privilege against self-incrimnation applies to al
adm ni strative proceedings which would include U S. Coast Guard
disciplinary proceedings." There can be no question that Appell ant
is correct in asserting, on the strength of In Re Gault (1967), 387
US 1 and Murphy v Waterfront Conm ssion (1964), 378 U. S. 52, that
he has the right against self-incrimnation in an admnistrative
proceedi ngs under R S. 4450, 46 U. S.C 239.

He was accorded that right. He was at | east tw ce advised of
his right not to testify and he was not required or conpelled in
any way to testify in the proceeding. The principle of the "Gault™
case and "Miurphy" decision was scrupulously adhered to in this
case. But Appellant m sconceives the true application of the
principle to this case. The truth is that Appellant could not be
conmpelled to testify in this case because his testinmony mght |ater
be used against him "in a crimnal prosecution.” (Murphy v
Waterfront Comm Ssion, supra.) There is nothing in any of the
cases cited that says that evidence, however obtained, cannot be
considered in a proceeding which is not a crimnal proceeding.

As a variant argunent under this sane first point, Appellant
urges that since he was still, at the tinme of hearing, anenable to
prosecution by either the United States or the State of Virginia,
t he depositions of the Custons agents should not have been adm tted
into evidence because, "if one or nore of these agents were
unavail abl e due to death or other cause at a later tinme when there
was a crimnal proceeding instituted against the respondent by
either the United States or Virginia for possession or use of
marijuana, the judge sitting in that matter could, in the exercise
of his discretion, permt the depositions of any of the Custons
agents to be received in evidence...". Appellant cites Smth v
US., CA4 (1939) 106 F. 2nd 726.

This is an ingenious attenpt, but a fundanmentally ill-founded
ar gunent .

| f an attenpt had been nmade to conpel Appellant to testify in
this proceeding on the grounds that he was no longer, for one
reason or another, anenable to any crim nal prosecution, then the
fact that he is still anenable to crimnal prosecution in sonme
jurisdiction within the United States would be neaningful. Such an
attenpt was not nmade.

|f, at a date subsequent to this proceeding, an effort m ght
be nade to prosecute Appellant crimnally in a Federal or Virginia
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court, the rule in the "Smth" case would not automatically render
t he deposition of a deceased or otherw se unavail abl e Custons agent
adm ssible in that crimnal prosecution because the deposition

just as oral testinony, would still be open to attack in the
crimnal prosecution under the "Mranda" rule.

|V

Anot her sub-point may be perceived under Appellant's first
point. He argues that U.S. v Roussel, D.C. Mass. (1968), 278 F
Supp. 908, cited by the Exam ner is not applicable to this case,
because it deals only with |awfulness of border searches and
seizures and not with use of "Mranda" prohibited statenments. This
argunent overl ooks two inportant points. One is that no statenments
of Appellant nmade before the seizure of the marijuana cigarettes
was "used against him in any way to prove the offense of
possessi on of marij uana.

Appellant's statenents up to that time had been a denial of
possessi on of any contraband. Wen the Custons officers specified
t he kinds of contraband they neant and indicated their intention to
search Appellant's quarters after his denial, Appellant voluntarily
produced the marijuana cigarettes in question. Thi s production
obvi ated a physical search which woul d have been | awful .

Appel I ant cl ai ns, however, that he was coerced into this.
Will return to this point in VII, bel ow

Vv

Apart fromthe fact that the "M randa" rule does not apply to
the use of evidence in admnistrative proceedings, | again find, as
| did in Decision on Appeal No. 1779, that interrogation of
Appellant in this case, up to the point when the marijuana
cigarettes were produced, was not custodial interrogation in the
sense of "Mranda" or Escobedo v lllinois (1964), 378 U.S. 478. The
questioning of Appellant by the Custons Oficers was a proper
i ncident of a "border search.” Appellant was not in custody at the
tinme he nmade his denial of possession of contraband. The fact that
he had been told to stay in his room as he has also been told to
stay in the roomwhich he had identified as his, although it was
actual Iy unoccupi ed (see Appellant Brief, p-4), does not indicate
arrest or body custody, but only a precaution regarding Appellant's
rights, that he mght observe the search and be precluded from
asserting that in his absence sonething was "planted" on him |
find nothing in this case to require a distinction to the effect
that U S. v Roussel, supra, does not apply. There was here only a
cl assical exanple of "border search,"” and the search proved
productive of contraband. When Appellant, under arrest, later
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admtted to use of marijuana on the voyage honme, he admtted only
an act in aggravation of that with which he had been charged, and
he admtted it only after a full "Mranda" warning had been given.

Vv

Still on Appellant's first point, | perceive another subpoint,
to the effect that whatever Appellant said or did, his action in
producing the marijuana for the Custons officers who had, in
conducting their "border search,” asked hi mwhether he had any one
of several itenms of contraband, anpbunted to a "verbal act" such as
to constitute his presentation of the marijuana cigarettes:

(1) a statenent prohibited fromentry into evidence under the
"M randa" decision; and

(2) a statenment or act nmade under coercion of the Custons
of ficials.

It does not appear that Appellant's surrender of his marijuana
cigarettes to the Custons searchers was a "verbal act" such as to
constitute it a confession or adm ssion inproperly obtained. It
was an act; it was not verbal; and it occurred, on the sumof the
evi dence presented to the Exam ner, on Appellant's recognition of
the fact that he has been "caught" and that he mght as well
surrender the evidence anyway.

The production of the marijuana was not induced by any
adm ssion inproperly obtained from Appellant, under any rule of |aw
known to nme, but was induced by a know edge that the Custons
officials were about to commence a physical search which would have
di scl osed the possession of marijuana by Appellant no matter what
he did or said. Prior to Appellant's production of the marijuana
cigarettes, the searchers had elicited from himno incrimnating
st at ement s.

VI

The "coercion" asserted by Appellant is an amal gam of the
presence of |aw enforcenent officers, the know edge that one of
themwas arned, and the instruction to remain in his roomwhere the
i ntended search was to be conducted. The Exam ner permtted
Appel lant to testify out of order. The testinony was to have been
limted to the question of the voluntariness of his act in
producing the marijuana cigarettes. Appellant testified that he
did so because he was "afraid."

Coercion (although the issue is hardly seriously raised on
this record) is not the only source of fear. Know edge of one's

-5-



own guilt in the presence of searching | aw enforcenent officers can
wel | produce fear. The Examner did not err when he rejected
Appel lant's contention that his action was involuntary.

(A comrent is in order here on the procedure followed by the
Exam ner . VWiile permtting Appellant to testify only as to the
nature of his act as voluntary or involuntary, he severely
curtailed the Investigating Oficer's cross-exan nation. Later,
after the Investigating Oficer had rested, the Exam ner, on notion
of counsel, agreed to accept Appellant's testinony for all purposes
on the nerits. Al t hough no objection was made, this procedure
effectively denied the Investigating Oficer the right to full
Cross-exam nation.)

VI
Appellant's second point is that 46 CFR 137.03-3(a) is

unconstitutional. He points first to Leary v United States (1969),
395 U.S. 1 in his argunent.

The Leary decision has no bearing on proceedi ngs under R S.
4450 and 46 CFR 137. It holds that the Federal requirenent that a
transferee of marijuana nmust apply for a tax paynent certificate
was unconstitutional in that it conpelled a transferee to
incrimnate hinself under the narcotic drug |laws of the States. It
held also that the presunption created that marijuana found in a
person's possession was illegally inported could not be upheld
because of the known wild and cultivated growh of marijuana in the
United States.

Nei t her of these hol dings has any relevance to a regulation
whi ch nmakes revocation of a seaman's |icense or docunent mandatory
in an admnistrative proceeding once the wongful possession of
marijuana i s established.

Appel | ant asserts also that the regulation is "arbitrary,
capricious and unreasonabl e and a denial of due process and equal

protection.” Appel lant clainms that the Investigating Oficer
"agreed with the proposition"” and that the Exam ner acknow edged
that the argunents were "not w thout nerit." Nei t her of these

clains is correct as stated. The Investigating Oficer agreed that
it mght be reasonable to allow exam ners discretion in such cases.
The Exam ner also agreed that this mght be a good thing, but
suggested that Appellant was in the wong forumto seek a change in
the regulations. Neither agreed that the regulation was
unconstitutional.

Appel | ant overl ooks two facts in this argunent. One is that
in crimnal proceedings mandatory sentences after proof of certain
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of fenses have been long recognized as permssible and the |aws
requiring themas binding on the sentencing judges. The other is
that Examners in proceedings under 46 CFR 137 act only by
del egated authority. Their power to enter orders in narcotics case
could have been imted to making only recomended orders. Their
power to enter orders in narcotics cases has been limted, as a
matter of agency policy, to entering orders of revocation.

| take notice here that there has been an anendnent to 46 CFR
137.03(a) which permts examners to enter orders of |less than
revocation in marijuana cases when an examner is persuaded that an
experinmental use, not likely to be repeated, is involved. Even if
such a provision had been effective at the tine of this hearing |
woul d be hard put to defend an order of less than revocation in
this case.

Appel l ant admtted that he had, originally, thirty marijuana
cigarettes which he had nade hinself. Si xteen of these he had
snoked on the voyage from Saigon to Norfolk. It would require sone
nai vete' to be persuaded that this was an isol ated, experinenta
use of the narcotic, not to be expected to be repeated, when
Appel  ant still held possession of fourteen of the cigarettes even
after arrival in the United States. Evi dence that Appell ant had
destroyed what he had left after his "experinental"” use m ght have
been persuasi ve under the proposed new procedure. Evidence that he
i ntended to di sposed of the remaining cigarettes w thout further
use m ght have been worthy of consideration.

The fact is that the fourteen cigarettes were not destroyed,
only conceal ed, when Appellant nade his entry declaration. No
evi dence was offered to the effect that he had any intention to
destroy themw thout further use before they were seized, and that
an unexpected seizure, untinely from Appellant's point of view, had
frustrated Appellant's intention to dispose of them A reasonable
inference is that he intended to use the rest of his cigarettes.
A further reasonable inference is that as of the tine of seizure
there was a probability that Appellant would, when given the
opportunity, use marijuana again. Even under a liberalized policy,
there is no reason to believe that an order of revocati on woul d not
be reasonabl e.

One further fact may be noted here. The charge in this case
coul d have been laid under 46 U. S.C 239b, the charge bei ng use of
marijuana wth the evidence being his adm ssion of use with the
corroboratory evidence of possession. Had such a charge been
entered and found proved, the Act of Congress woul d have required
an order of revocation anyway.

I X
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Appel lant's third point is that the order of revocation is
unjustified in view of Appellant's "character background and work
history." Appellant "was an athlete in high school wth above
average intelligence and aptitude.” It seenms to ne that
Appel  ant' s "character background,” which | ed, the Appellant Brief
says, to a US Attorney's declining prosecution of the case (while
the brief does not say so, the material furnished in support of it
i ndicates that prosecution was not declined but withheld while
Appel  ant was on a period of voluntarily accepted probation under
the supervision of a U S District Court), is |less persuasive than
Appel I ant t hi nks. H s good background mght be worthy of
consideration if there were an issue of fact involving use or
possession or marijuana raised. H s "character background" m ght
be worthy of consideration if it were a question of predicting his
future with no other evidence. What has happened here is that
Appel I ant has betrayed his "character background" by his actions.
Hi s of fense overcones the consideration to which he mght have been
entitled under other circunstances.

Appel lant's "work history" helps him no nore. On his very
first voyage as a nerchant seaman he becane involved wth
narcotics. It is true that during the pendency of the hearing he
served aboard the ships and was apparently not detected in any
offenses. (Note that on his first voyage he had escaped detection
of many offenses on the voyage from Saigon to Norfolk.) The
regul ations carefully provide for denonstration of rehabilitation
by a narcotics offender. 46 CFR 137.13-1. The period required for
the denonstration is three years.

To allow Appellant special consideration for six nonths'
service at sea during the pendency of hearing would deny to others
the "equal protection” of the |aws which Appellant demands for
hi nsel f. That Appellant is of good famly, is of better that
average intelligence, and has inpressed persons with his ability is
no reason to treat him 1in a proceeding under 46 CFR 137, any
differently fromany other person. Like any other seaman, he wll
be allowed to apply for issuance of a new docunent after three
years.

ORDERS

The order of the Exam ner dated at New York, N.Y., on 19
January 1970, is AFFI RVED

C. R BENDER
Admral, U S. Coast Cuard
Commandant
Si gned at Washington, D.C., this 9th day of July 1971
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